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EXECUTIVE

SUMMARY

The Copyright and Related Rights mandate was included in 2002 to the African Regional Intellectual Property
Organization (ARIPO). This called for ARIPO to develop and implement strategies through which it can promote and
support growth and effectiveness in the administration, management and enforcement of copyright and related rights. As
a result, this desk research was undertaken by ARIPO and represents the position on stated variables based on available
literature. The report presents a comparative study of the ARIPO Member States, whose copyright and related rights
laws were reviewed at length as part of the study forming the second phase. These are Lesotho, Liberia, Swaziland,
Mozambique, Sudan, The Gambia, Zambia and Zimbabwe. The first phase covered Botswana, Ghana, Kenya, Uganda,

Rwanda and Sierra Leone.

The study further looks on the adherence to international treaties related to copyright and related rights of the eight
ARIPO Member States, mentioned above, as well as benefits of international treaties both at the broad level and on a
country-specific level. This is one of the tools that could inform ARIPO, its Member States and the general public of
the status of compliance to international treaties and the national laws on copyright and related rights. Such information
will contribute towards advising Member States on policy issues, harmonising the laws and also improving the national
legislations for the benefit of all stakeholders nationally and internationally so as to ensure growth and development in

the copyright and related rights arena.

Fernando dos Santos

Director General
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. BACKGROUND

In implementing its mandate on Copyright and Related Rights, ARIPO undertook a comparative study on copyright
laws of its Member States and their adherence to international instruments on copyright and related rights with the
view to study the legal regimes on copyright and related rights. This includes: identification of provisions and gaps in
the copyright laws and their compliance to international instruments on copyright and related rights. The study will
contribute towards advising Member States on policy issues, harmonising the laws and also improving the national
legislations for the benefit of all stakeholders nationally and internationally so as to ensure growth and development in

the copyright and related rights arena.

The study has been done in two phases. Phase one of the study has been published as volume 1 and covered Botswana,
Ghana, Kenya, Rwanda, Sierra Leone and Uganda while the phase two which is this study covers eight Member States:

Lesotho, Liberia, Swaziland, Mozambique, Sudan, The Gambia, Zambia and Zimbabwe.

The following countries Malawi, Namibia and Tanzania are at an advanced stage of amending their copyright and
related rights laws and hence cannot be part of this review. The copyright law of Sao Tomé and Principe is the Copyright
Code (approved by Decree-Law No.46 980 of April 27, 1966) available in Portuguese. In the case of Somalia, it is not

possible to obtain reliable response due to the prevailing political situation.

The study applied desk research on comparative study of the copyright and related rights regime in the eight countries.




(i) LESOTHO

Lesotho is situated in Southern Africa, surrounded by South
Africa. The country has a total land size of 30,355 sq. km; a
population of 1,942,008 (July 2014 est.); a GDP purchasing
power parity of USD 4.265 billion (2013 est.) and a literacy rate

of 89.6% of the total population.

The key economic drivers are
the textile and Garment
industry, Agriculture,
Customs Duties and
Other remittances and

Diamond mining.

In Lesotho, there is an
established

property system. Industrial Property was

intellectual

initiated in Lesotho in 1989 and it operates
under Industrial Property Order No. 5 of May 1989, covering
the Patents, Trade Marks, Industrial Designs and Utility Model
and is administered by the Registrar General in the Ministry of
Law and Constitutional Affairs. The country has not undertaken
a Creative Industry study and was not part of the survey on
the status of CMOs in ARIPO Member States undertaken
by ARIPO in cooperation with NORCODE because there
was no CMO at that time. Copyright is administered under
the Copyright Order No. 13 of May 1989 by the office of the
Registrar General of the Ministry of Law and Constitutional
Affairs for the Industrial Property. The role of the Registrar is
to monitor operations of the Society of Authors and Artists,
collect and distribute royalties and other remuneration
accruing from expressions of folklore and implementation
of the Copyright Order. Enforcement and dispute resolution
is the responsibility of the High Court of Lesotho. The Act
provides for the creation of a non-profit making Society of
Authors and Artists whose role is to promote and protect
the interests of authors, artists and performers who are its
members through collection and distribution of royalties or
other remuneration accruing to its members in respect of their
rights and maintenance of a register of works, productions and

associations of authors, artists and performers.

Il. COUNTRY

PROFILES

(ii) LIBERIA

Liberia is situated in
West Africa, bordered by

Sierra Leone, Guinea,

Cote D’Ivoire and
the North Atlantic
Ocean. The
country has a total
land size of 111,369
sq. km; a population of
4,092,310 (July 2014 est);

GDP (purchasing power parity) of
USD 4 Billion (2015 est.); and a literacy
rate of 60.8% of the total population. The

main contributors to the GDP according to

2002 estimates are agriculture (76.9%), industry (5.4%) and
Services (17.7%). The main industries are mining, rubber
processing, palm oil processing, timber and diamonds. The

currency used in Liberia is the Liberian Dollar.

In the survey on the status of CMOs in ARIPO Member
States undertaken by ARIPO in cooperation with NORCODE
revealed that the Copyright Society of Liberia (COSLIB),
though established, has not yet commenced the management
of rights. Liberia has not yet undertaken a study on the
contribution of creative industries The Copyright Act cited as
“An Act Adopting a New Copyright Law of Liberia” which
was approved in 1997 governs the management of copyright
and has provisions for the registration of works. There is also

an established intellectual property system.
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(iii) SWAZILAND

Swaziland is situated in Southern Africa,

A

bordered by Mozambique and S

Africa. The country has a total la
size of 17,364 sq. km; a populati of
1,419,623 (July 2014 est); GDP

(purchasing power parity) of RS :::I.:B; 4
USD 6.259 Billion (2013 est.);

and a literacy rate of 87.8% of

the total population. The main

contributors to the GDP accor
to 2013 estimates are agriculture (7.6%),

industry (47.8%) and Services (44.6%). The main industries
are coal, wood pulp, sugar, soft drink concentrates, textiles and

apparel. The currency used in Swaziland is the emalangeni.

Swaziland was not part of the survey on the status of CMOs in
ARIPO Member States undertaken by ARIPO in cooperation
with NORCODE as at that time there was no established
CMO. Swaziland has not undertaken a creative industries
study. The country has one of the oldest Copyright Acts on the
continent, though a draft of the Copyright and Neighbouring
Rights Bill of 2014 which will repeal the Copyright Act of

1912 is now before Parliament.

(iv) MOZAMBIQUE

Mozambique is situated in Southern
Africa, bordered by Zimbabwe,
Zambia,
Swaziland, South Africa and the

Malawi, Tanzania,
Indian Ocean. The country has a total
land size of 799,380 sq. km; a population
of 24,692,144 (July 2014 est); GDP
(purchasing power parity) of USD 28.15
Billion (2013 est.); and a literacy rate of
56.1% of the total population.
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The main contributors to the GDP according to 2013 estimates
are agriculture (28.7%), industry (24.9%) and Services
(46.4%). The main industries are aluminium, petroleum
products, chemicals (fertilizer, soap, paints), textiles, cement,
glass, asbestos, tobacco, food and beverages. The currency

used in Mozambique is the metical.

Mozambique has created an industrial property office run by
the industrial property institute under the current Ministry of
Industry and Commerce. It is responsible for Patents, Trade and
Service marks, Industrial designs, Utility Model, Geographical
Indications, Commercial Names and Denominations of origin
and logo. The Copyright and Related Rights are under the
Ministry of Culture Youth and Sports and Administered by the
National Institute of Books and Records. The current copyright
law was enacted in 2001 and the first CMO Associagao
Mogambicana de Autores- (SOMAS) was established in
2000. SOMAS manages Public Performance, Broadcasting
and Audio-visual Rights and is composed of authors of
literary works, composers, visual artists and photographers.
The country has undertaken a creative industries study with
the help of the United Nations Conference on Trade and
Development (UNCTAD).

(v) SUDAN

Sudan is situated in North-

Eastern Africa, bordered by
the Red Sea, Egypt and
Eritrea. The country

has a total land size

of 1,861,484 sq.

km; a population of
35,482,233 (July 2014
est); GDP (purchasing power parity) of USD 89.97 Billion
(2013 est.); and a literacy rate of 56.1% of the total population.
The main contributors to the GDP according to 2013 estimates

are agriculture (27.4%), industry (33.6%) and Services (39%).




The main industries are oil, cotton ginning, textiles, cement,
edible oils, sugar, soap distilling’s, shoes, petroleum refining,
pharmaceuticals, armaments and automobile/light truck

assembly. The currency used in Sudan is the Sudanese Pound.

Sudan has created an industrial property office run by the
Registrar General of Intellectual Property under the Ministry
of Justice. Copyright is governed by the Copyright and
neighbouring rights (protection) and literal and artistic works
Act of 2013. The country has not undertaken a creative
industries study and was not part of the survey on the status
of CMOs in ARIPO Member States undertaken by ARIPO
in cooperation with NORCODE published in 2016. An IPRs
survey published in 2013 concluded that findings “indicate
the recognition of the importance of strengthening IPRs for
achieving economic development objectives in Sudan and
show that the important types of [PRs protection implemented
in Sudan are industrial designs, trademarks, related rights to
copyright, copyright, patents and invention and protection
against unfair competition respectively.” The copyright act

does not have provisions for CMOs.

(vi) THE GAMBIA

- - - -
The Gambia (Gambia) is situated in West Africa, bordered by
the Senegal and the North Atlantic Ocean. The country has
a total land size of 11,295 sq. km; a population of 1,925,527

(July 2014 est); GDP (purchasing power parity) of USD 3,678
Billion (2013 est.); and a literacy rate of 51.1% of the total

population. The main contributors to the GDP according to
2013 estimates are agriculture (19.7%), industry (12.6%) and
Services (67.7%). The main industries are processing peanuts,

fish and hides, tourism, beverages, agricultural machinery

Il. COUNTRY
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assembly, woodworking, metalworking and clothing. The

currency used in the Gambia is the Gambian Dalasis.

The Gambia has a functional industrial property office run
by the Attorney Generals Chambers under the Ministry of
Justice. Copyright is governed under the Copyright Act of
2004 which includes provisions for Related Rights and for
the establishment of the Collecting Society of the Gambia,
a CMO. The Society which was subsequently established
in 2014 is responsible for all rights under the Copyright Act
(Broadcasting, Public Performance, Reproduction, Related
Rights), but according to the survey on the status of CMOs in
ARIPO Member States undertaken by ARIPO in cooperation
with NORCODE, it is yet to commence operations. The
country has also not yet undertaken the creative industries
survey. In an article on the Music in Africa website, Hassoum
Ceesay notes that the challenges with copyright in the country
include a lethargic collective management organisation and
a clear lack of capacity in the sector with Gambia’s creative
industries still largely in their formative stages. Ceesay further
notes that in the book publishing industry there are no book
publishers - instead there are editors and printers who print
on demand from authors and authors distribute the books
themselves, while in the music industry, artists have a limited
knowledge of copyright matters and require education on the
subject and that the Copyright Office has limited resources,
including staff and budget, to undertake its full responsibilities.

(vii) ZAMBIA

Zambia is  situated
in Southern Africa,
bordered by Zimbabwe,
Botswana, Namibia,
Angola, Democratic
Republic of the Congo,
Malawi, Tanzania and Mozambique. The country has a total

land size of 752,618 sq. km; a population of 15,066,266

11
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(2015 est.); GDP (purchasing power parity) of USD 62.71
Billion (2015 est.); and a literacy rate of 63.4% of the total
population. The main contributors to the GDP according to
2015 estimates are agriculture (8.6%), industry (31.3%) and
services (60%). The main industries are copper mining and
processing, construction, foodstuffs, beverages, chemicals,
textiles, fertilizer and horticulture. The country’s currency is

the Zambian Kwacha.

The country has a functional intellectual property system.
Industrial Property is managed by the Patents and Companies
Registration Agency (PACRA). Copyright is governed under
the Copyright and Performances Rights (Act No. 44 of 1994)
which is read together with Copyright and Performance Rights
(Amendment) Act, 2010, (Act 25 of 2010), which includes
provisions for Related Rights and for the establishment and
monitoring of the collecting societies. Two collecting societies,
Zambian Music Copyright Protection Society (ZAMCOPS)
established in 1996 and Zambia Reproduction Rights Society
(ZARRSO) established in 2010 are in operation. The country

has also not yet undertaken the creative industries study.

(viii) ZIMBABWE

Zimbabwe 1is situated in Southern
Africa, bordered by South

Africa, Mozambique, ﬁ

Botswana and Zambia. The

.

country has a total land size
of 390,757 sq. km; a population

of 14,229,541 (July 2015est); GDP
(purchasing power parity) of USD 28.1 Billion (2015 est.);

and a literacy rate of 86.5 % of the total population. The
main contributors to the GDP according to 2015 estimates
are agriculture (20%), industry (26%) and Services (53.3%).
The main industries are mining, steel, wood products, cement,
chemicals, fertilizer, clothing and footwear, foodstuffs,

beverages.
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Zimbabwe uses a basket of currencies that include Zimbabwean
Bond notes denominated at par with the US Dollar, US dollars,
South African Rand and other key foreign currencies such as

the Botswana Pula and Chinese renminbi.

The country has an intellectual property system. Industrial
Property is managed by the Zimbabwe Intellectual Property
Office (ZIPO). Copyright is governed under the Copyright
and Neighbouring Rights Act (Chapter 26:05) which includes
provisions for Related Rights and for the registration of
collecting societies. Two collecting societies, the Zimbabwe
Music Rights Association (ZIMURA) established in 1982
and the Reproduction Rights Organisation of Zimbabwe
(ZIMCOPY) established in 1985, are operational.

The Act also provides for the establishment of Copyright and
Neighbouring Rights Collecting Society of Zimbabwe, which
has however not been established. The country has also not
yet undertaken the copyright industries survey and little data

exists on the contribution of these industries to the economy.

QA




lll. BENEFITS OF INTERNATIONAL

INSTRUMENTS

International treaties and conventions set the international
norms that the international regime has to work within and
abide to. The international instruments clearly show the
commitment made by the signatories and they are expected
to set systems within their jurisdictions to observe the
international commitments.

There are various benefits that arise from being party to

international instruments and these include:

(a) Creation of common rules and regulations essential to
achieving a robust intellectual property protection that

spurs global economic expansion;
(b) Broadening protection for local creators;

(c) Enabling cooperation in fighting infringement and

promoting commercialisation;

(d) Coordinating the efforts to track use of works to ensure
creators benefit, in light of digitization and technological

changes;
(e) Creating grounds for dispute settlement;

(f) Enabling works of country’s authors to be automatically
protected in all countries party to the convention e.g.
Berne, with the result that these authors may derive
financial benefits from the expansion of markets for their

works;

(g) Enabling a signatory country to make use of the
limitations provided for in that treaty to further

the goals of its own citizens’ development;

International instruments on
Copyright & Related Rights

Berne Convention

The Berne Convention is the mother law to copyright and
related rights. The need for a uniform system led to the
formulation and adoption on September 9, 1886, of the Berne
Convention for the Protection of Literary and Artistic Works.

The aim of the Berne Convention, as indicated in its preamble,
is “to protect, in as effective and uniform manner as possible,

the rights of authors in their literary and artistic works.”

The Berne Convention sets the minimum standard on what
copyright and related rights legislation should incorporate in
the different jurisdictions. Most of the ARIPO member states
are party to the Berne convention and have included most of
the Berne provisions in their national legislations on copyright
and related rights. Some of the principles incorporated in
the Berne Convention are the “national treatment principle”
whereby a country is to treat the works of non-national authors
in the same way as they treat the works of national authors.
Therefore, there will be no discrimination as each country is
required to treat works from other countries in the same way
as they treat the works of their own nationals. Similarly, on
the ‘national treatment principle’, non-national right holders
cannot demand to have their works treated differently to that
of national right holders in the different jurisdictions provided
they abide to the national legislation requirements. Automatic
protection by virtue of creation not subject to the formality
of registration, deposit or the like though in some ARIPO
Member States they provide for the voluntary registration and

notification systems and territoriality aspect.

There is also the “Appendix to the Berne Convention” which
is very instrumental for developing countries concerning
translation for the purpose of teaching, scholarship or
research and reproduction of works of foreign origin' to
use the opportunity to implement non-voluntary licenses
for translation and reproduction of works in certain cases,
in connection with educational activities. In these cases, the
described use is allowed without the authorization of the right
holder, subject to the payment of remuneration to be fixed by
the law and after compliance with certain procedural steps, by

the competent authority of the developing country concerned.

Articles 2bis, 9(2), 10(2), 10bis and the ten-year rule (Article 30(2)(b)

13




lll. BENEFITS OF INTERNATIONAL

INSTRUMENTS

Rome Convention

The Rome Convention secures protection in performances
for performers, in phonograms for producers of phonograms
and in broadcasts for broadcasting organisations. The Rome
Convention is based on the “national treatment” principle
minimum protection guaranteed by the Convention to
performers is provided by “the possibility of preventing
certain acts”. The restricted acts comprise: broadcasting
or communication to the public of a “live” performance;
recording an unfixed performance; reproducing a fixation of
the performance, provided that the original fixation was made
without the consent of the performer or there production is
made for purposes not permitted by the Convention or the

performer?.

Producers of phonograms have the right to authorize or prohibit
the direct or indirect reproduction of their phonograms®. The
Rome Convention does not provide for any right to authorize
performances of the phonogram and does not explicitly
prohibit distribution or importation of unauthorized duplicates
of phonograms. Broadcasting organizations have the right to
authorize or prohibit: the simultaneous rebroadcasting of their
broadcasts, the fixation of their broadcasts, the reproduction of
unauthorized fixations of their broadcasts or reproduction of
lawful fixations for illicit purposes and the communication to
the public of their television broadcasts by means of receivers
in places accessible to the public against payment. The later
right does not extend to communication to the public of
merely sound broadcasts, and that it is a matter for domestic
legislation to determine the conditions under which such
a right may be exercised. The Rome Convention does not

protect against distribution by cable of broadcasts.

The Convention allows for limitations and exceptions to the
protection and gives country discretion to interpret certain
provisions according to its needs. This treaty is of particular
importance to African countries where there are various
performers making a living out of both modern and traditional
artistic performances and where fixation may be done
involuntarily by tourists or other people who come into contact
with such performers and their acts. The Treaty is also very
crucial in the modern era where involuntary recording of one’s

performances and the subsequent sharing of such works on

14

several media platforms such as social media is rampant and
in an era where media is becoming big business and content
is king. African performers, producers and broadcasters
have to be adequately covered to enable them to compete
effectively and benefit economically out of their works. Of the
ARIPO member states, only Lesotho has acceded to the Rome

Convention.

Phonograms Convention

The convention provides that contracting States shall
protect producers of phonograms who are nationals of other
Contracting States against the making of duplicates without
the consent of the producer and against the importation of
such duplicates, provided that any such making or importation
is for the purpose of distribution to the public, and against
the distribution of such duplicates to the public*. However,
no compulsory licenses may be permitted unless all of the
following conditions are met: the duplication is for use solely
for the purpose of teaching or scientific research; the license
shall be valid for duplication only within the territory of the
Contracting State whose competent authority has granted the
license and shall not extend to the export of duplicates; the
duplication made under the license gives rise to an equitable
remuneration fixed by the said authority taking into account,
inter-alia, the number of duplicates which will be made’. Only
Kenya, among the ARIPO member states, is a party to the

convention.

Brussels Convention

This convention provides for the obligation of each Contracting
State to take adequate measures to prevent the unauthorized
distribution on or from its territory of any programme-carrying
signal transmitted by satellite. This convention is very relevant
because of the importance of satellite communications in the

modern era.

2 Article 7
3 Article 10
*Article 2
° Article 6
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The Convention shall not apply where the signals emitted
by or on behalf of the originating organization are intended
for direct reception from the satellite by the general public®.
Safeguard clauses are provided for in this Convention that the
Convention shall in no way be interpreted to limit or prejudice
the protection secured to authors, performers, producers
of phonograms, or broadcasting organizations, under any
domestic law or international agreement’, and in no way
will the Convention be interpreted as limiting the right of any
Contracting State to apply its domestic law in order to prevent

abuses of monopoly?®.

Marrakesh Treaty

The World Health Organisation in 2010 estimated that the
total number of people with blindness in Africa was 5.888
million; low vision was 20.407 million and 26.295 million
with visual impairments. This represents a significant figure
of people needing access to enhanced materials for both their
educational and informational needs. Botswana and Liberia
acceded to the Marrakesh Treaty in October of 2016. Recently
Kenya acceded to the treaty on the 2nd of June 2017 and
Malawi on the 14th of July 2017.

Some of key benefits that can be derived from ratification or

accession to the Treaty are that:

i. The Treaty addresses access to published works in

compliance with  the United Nations Human
Rights Declaration on the Rights of Disabled Persons,

which clearly links copyright and human rights;

ii. It provides the minimum flexibilities in copyright laws
needed to ensure full and equal access to information
by persons who are blind, visually impaired and print
disabled;

iii. The Treaty offers an opportunity for works to be converted
into accessible formats without need for authorization
by the author or copyright owner of a published work.
The elimination of the need for authorization gives an
opportunity for works to be made available in accessible

format copies as quickly as possible;

iv. The Treaty, through its cross-border exchange provision,
provides opportunities for cost saving. Authorised
entities may pool resources together and convert

published works into accessible formats and exchange

such works for access by beneficiary persons;

v. Entities such as libraries may be able to borrow from

each other for purposes of serving beneficiary persons.

The Treaty leaves contracting parties enough room to
implement its provisions taking into account its own legal
systems and practices including determination of fair practices,
dealings or uses provided they comply with the three step test
obligations under the treaty. By ratifying the treaty, African
states will ensure access of knowledge to this group of their
citizens. While a number of African countries have signed this
treaty, only Botswana, Burkina Faso, Kenya, Liberia, Malawi,

Mali and Tunisia have ratified or acceded to the treaty.

WIPO Copyright Treaty (WCT)

This Treaty is a special agreement within the meaning of
Article 20 of the Berne Convention for the Protection of
Literary and Artistic Works, as regards Contracting Parties
that are countries of the Union established by that Convention.
This Treaty shall not have any connection with treaties other
than the Berne Convention, nor shall it prejudice any rights
and obligations under any other treaties. Nothing in this Treaty
shall derogate from existing obligations that Contracting
Parties have to each other under the Berne Convention for
the Protection of Literary and Artistic Works®. Article 20 of
the Berne Convention provides: “The Governments of the
countries of the Union reserve the right to enter into special
agreements among themselves, in so far as such agreements
grant to authors more extensive rights than those granted by
the Convention, or contain other provisions not contrary to

this Convention.”

The Treaty clearly provides for limitations and exceptions in
observance of the three step test. “Contracting Parties may, in
their national legislation, provide for limitations or exceptions
to the rights granted to authors of literary and artistic works
under this Treaty in certain special cases that do not conflict
with a normal exploitation of the work and do not unreasonably

prejudice the legitimate interests of the author.

°Article 3
"Article 6
8 Article 7

% Article 1 also known as safe guard clause "
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Contracting Parties shall, when applying the Berne Convention,
confine any limitations of or exceptions to rights provided
for therein to certain special cases that do not conflict with
a normal exploitation of the work and do not unreasonably

prejudice the legitimate interests of the author!®.”

WCT mentions two subject matters to be protected by
copyright that is computer programs, whatever the mode
or form of their expression; and compilations of data or
other material (“databases”), in any form, which, by reason
of the selection or arrangement of their contents, constitute
intellectual creations. Where a database does not constitute
such a creation, it is outside the scope of protection under the
Treaty. The treaty also extends to owners of works the rights to

distribution, rental and communication to the public.

WIPO Performances and
Phonograms Treaty (WPPT)

This is an important Treaty for the performers and producers of
phonogram. It provides for a safeguard provision — “Nothing
in this Treaty shall derogate from existing obligations that
Contracting Parties have to each other under the International
Convention for the Protection of Performers, Producers of
Phonograms and Broadcasting Organizations done in Rome,
October 26, 1961 (herein after the “Rome Convention™).
Protection granted under this Treaty shall leave intact and shall
in no way affect the protection of copyright in literary and
artistic works. Consequently, no provision of this Treaty may
be interpreted as prejudicing such protection. This Treaty shall
not have any connection with, nor shall it prejudice any rights

and obligations under, any other treaties™".

The Treaty is of special importance in the digital environment
where making economic gains is increased due to the growth
of the world into a connected digital market, but where
normally creators do not benefit because of increased incidents
of infringement through illegal copying and downloads. The
Treaty grants performers and producers moral rights and
economic rights in their performances fixed in phonograms,
sound recording: the right of reproduction; the right of

distribution; the right of rental; the right of making available;
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the right of broadcasting (except in the case of rebroadcasting);
the right of communication to the public (except where the
performance is a broadcast performance); and the right of
fixation. The Treaty also addresses technological protection
measures (TPM) that “adequate legal protection and effective
legal remedies against the circumvention of effective
technological measures that are used by performers or
producers of phonograms in connection with the exercise of
their rights under this Treaty and that restrict acts, in respect of
their performances or phonograms, which are not authorized
by the performers or the producers of phonograms concerned
or permitted by law against circumvention of TPMs, which is

rampant in the digital sphere!2.

Beijing Treaty

The Beijing Treaty is an instrument for the Protection of
Audio- visual Performances, granting performers moral rights
and four kinds of economic rights for their performances
fixed in audio-visual fixations, such as motion pictures: the
right of reproduction; the right of distribution; the right of
rental; and the right of making available. As for unfixed (live)
performances, the Treaty grants performers three kinds of
economic rights: the right of broadcasting (except in the case
of rebroadcasting); the right of communication to the public
(except where the performance is a broadcast performance);
and the right of fixation.

Limitations and exceptions with regard to the protection
of performers can be provided in national legislation, in
connection with the protection of copyright in literary and
artistic works observing the three step test: to certain special
cases which do not conflict with a normal exploitation of the
performance and do not unreasonably prejudice the legitimate

interests of the performer'.

0 Article 10
1 Article 1

2 Article 18
B Article 13
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Last updated on  31/07/2017 31/07/2017 31/07/2017 31/07/2017 31/07/2017 31/07/2017 31/07/2017  31/07/2017
Treaty's
international
status
Beijing Treaty Not a party/ Not a party/ Not a party/ Not a party/ Signed: June  Not a party/ Signed June  Signed
member to member to member to member to the 26,2012 member to 26,2012 December 11,
the Treaty the Treaty the Treaty Treaty the Treaty 2012
Not ratified Not ratified Not ratified
Brussels Not a party/ Not a party/ Not a party/ Not a party/ Not a party/  Not a party/ Not a party/ Not a party/
Convention member to member to member to member to the member to member to memberto  member to
(37 Parties) the Treaty the Treaty the Treaty Treaty the Treaty the Treaty the Treaty the Treaty
Rome Accession: Accession: Not a party/ Not a party/ Not a party/  Not a party/ Not a party/ Not a party/
Convention October 26, September member to member to the member to member to memberto  member to
(92 Parties) 1989 16, 2005 the Treaty Treaty the Treaty the Treaty the Treaty the Treaty

In Force: June In Force:

26,1990 December 16,
2005
WIPO Copyright  Not a party/ Not a party/ Not a party/ Not a party/ Not a party/  Not a party/ Not a party/ Not a party/
Treaty member to member to member to member to the member to member to memberto  member to
(94 Parties) the Treaty the Treaty the Treaty Treaty the Treaty the Treaty the Treaty the Treaty

TRIPS In Force May In force 14 In force: In Force August Not a party/  In Force: In Force: In Force:
(164 Parties) 31,1995 July 2016 January 1, 26, 1995 member to October 23, January 1, March 5, 1995
1995 the Treaty 1996 1995

“ Source: WIPO website
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Table 1: Status of ARIPO Member States under study to International Instruments on Copyright & Related Rights

2

(Signed or ratified/ in force)

(Signed only, not in force or ratified)

1 o

(Not a party or member to the treaty)

Beijing

Brussels

Rome Convention

TRIPS

Figure 1: Graphical Representation of Treaty Uptake by Reviewed Countries
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W 3o SignedMatdied in force

Wit WM TRIPS

TREATIES UPTAKE SUMMARY BY THE EIGHT COUNTRIES

AS AT 05 JULY 2017

The countries reviewed have a very low uptake of international
treaties, with some treaties such as WPPT, WCT and Brussels
Convention having zero up-take from the eight reviewed
countries. Only the Berne Convention has all the eight
countries as parties to it, signifying its universality to the

copyright sector globally.

In 2010, an estimated 26,295,000 Africans have visual

impairments (including blindness and low vision) with an
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estimated 300,000 of these being children. This makes it
crucial for African Governments to consider how they can
enable access to reading materials for these children and other
Visually Impaired Persons. Ratification of the Marrakesh
Treaty represents one such step towards enabling such access.
With a growing ICT sector and online presence, African
governments need to consider their membership to treaties
such as the WCT.
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The same applies for other treaties that are of importance to
various industries that are the mainstay of African economies
including performances and phonograms in the online spheres

such as the WPPT and the Phonograms Convention.

LESOTHO

The country has ratified or acceded to only 3 international
treaties, the Berne Convention, Rome Convention and TRIPS
Agreement. The country is not also taking advantage of the

benefits to be derived from the other international treaties.

LIBERIA

The country has ratified or acceded to 5 international treaties,
the Berne Convention, Rome Convention, Marrakesh Treaty,
Phonograms Convention and recently the TRIPS Agreement.
With the prevalence of blindness in Liberia estimated at a
total of 35 000 blind people and 10 500 people who suffer
from visual impairment (WHO 2002 figures), the country
has acceded to the Marrakesh Treaty. The country is yet to
take advantage of the benefits to be derived from the other

international treaties.

SWAZILAND

The country has ratified or acceded to only 2 international
treaties, the Berne Convention and TRIPS Agreement. While
the most prevalent form of disability in Swaziland is seeing
disabilities followed by people with other disabilities where
out of the 171347 people with disabilities in Swaziland, 78

083 (46 per cent) have seeing disabilities followed by a group
classified as other forms of disabilities at 47 691 (28 per cent),
the country is not a party to the Marrakesh Treaty. The country
is not also taking advantage of the benefits to be derived from

the other international treaties.

MOZAMBIQUE

The country has ratified or acceded to only 2 international
treaties, the Berne Convention and TRIPS agreement. It is

positive to note that the country has signed the Marrakesh

Country Comparisons Treaties, Conventions and Agreement*

Treaty, though it has not yet ratified it. The Treaty will go along
way in ensuring access to reading materials to the estimated
44 567 people who had a visual impairment according to the
2007 Census. The country is not also taking advantage of the

benefits to be derived from the other international treaties.

SUDAN

The country has ratified oracceded to only 1 international treaty,
the Berne Convention. It has also signed, but not yet ratified
the Marrakesh Treaty and the Beijing Treaty. Ratification
of these treaties will be an important step towards ensuring
full access to the benefits afforded by these two treaties. The
country is also one of the two countries under review which is
not a party to the TRIPS Agreement which is crucial in today’s
world trade. The country is not also taking advantage of the

benefits to be derived from the other international treaties.

THE GAMBIA

The country has ratified or acceded to only 2 treaties, The
Berne Convention and TRIPS Agreement. There remains room

for the country to take advantage of international treaties.

ZAMBIA

The country is a member to only three treaties, The Berne
Convention, TRIPS Agreement and Beijing Treaty, though it
has not yet ratified the Beijing. There remains room to benefit

from the other international treaties.

ZIMBABWE

The country has signed 4 international treaties but has not
yet acceded to or ratified the Marrakesh Treaty and Beijing
Treaty. The treaties in force are Berne Convention and TRIPS
Agreement. There is room to take advantage of the treaties the

country is not a member to.
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Table 2: Summary of treaties status by country

Total
Beijing Berne Phonograms Rome Marrakesh Treaties
SRR Treaty | Convention Convention | Convention Treaty uisr telr LS By
Country

Lesotho

Swaziland

Sudan

Zambia

(Key: A - Ratified or acceded; B - Signed only; 0 = Not signed/ Ratified/ Acceded)

Figure 2: Treaties taken by country

-
=

Losotiun Libewia Sevariland Mo rambigue Cudan Gambia Tamhbia Iambabene

Status of ARIPO Member States
Y T - R -

Untaken treaties

W [reaties taken
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V. COUNTRY COPYRIGHT & RELATED RIGHTS

KEY FINDINGS

1. In all the countries under review, copyright related
industries do not feature among the main contributors to
the GDP.

2. Thereis little data on the economic contribution of creative
industries in seven of the countries. Only Mozambique,
with the help of the United Nations Conference on Trade
and Development (UNCTAD), has undertaken a creative
industries survey. The following provides a brief view on
the findings of the said survey:

* Results of the meetings with stakeholders and with
relevant government ministries. The need for institution-
building and capacity building; the need to reinforce
policy procedures and implement the policies through
regulations and strategies.

* Results of the sectors with high potential for growth
among the creative industries. A differentiation can
be made among sectors that have a high development
potential nationally or in terms of exports. Examples
of these sectors are, but not limited to, the Visual arts,
Design, Music e.t.c.

* APlan of Action proposed as a tool for the formulation of
a comprehensive policy towards the enhancement of the
creative economy in a long-term perspective. Budgetary
constraints limited the Plan of Action but a strategy
was laid out for: Reinforced institutional mechanisms
and policy formulation for an enabling environment
for creative. Industries; Developed publicity and
visibility for programme in the country; Policy review
on creative industries: identified key issues and policy
recommendations; Strengthened capacities on trade-
and investment-related issues for policymakers and
institutional stakeholders; and developed capacity of
institutions and skilled artists in business management.

3. Uptake of international treaties is generally low in all
countries under review though all have copyright and
related rights laws.

4. The Zambian Act Amendment has provisions targeting
infringements for computer programs and other emerging
issues.

5. Little disparity was found in the provisions of the laws

between member countries.

LAWS COMPARISON

6. The countries reviewed excluding Lesotho and Swaziland
have registration provisions though copyright exist upon
creation.

7. The Swaziland law is out of date with some of the
challenges facing copyright in today’s world, including
copyright in the digital era.

RECOMMENDATIONS

The following recommendations are therefore made:

1. Training researchers, economist, statisticians to undertake
creative industries studies in member countries in order to
quantify the value of copyright and related rights in the
economy.

2. An in-depth review of the reasons for the low uptake
of international treaties by African countries including

possible challenges of undertaking such

CONCLUSION

This report presented findings of a desk research on member
country copyright and related rights laws and international
treaty status. 8 countries, Lesotho, Liberia, Swaziland,
Mozambique, Sudan, The Gambia, Zambia and Zimbabwe

were reviewed.

Member States are encouraged to ratify or accede to
international treaties and domesticate in their national laws.
Economic contribution of creative industries be constantly
undertaken and to explore the potential of value transference
of copyrighted works for the benefit of the right holders by
having good laws, administration, management, transparency,
good governance and knowledgeable enforcement agencies on
IP matters who are effective.
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