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INTRODUCTION

BRIEF HISTORY OF COPYRIGHT

The birth of copyright can be traced as far back as the
15th Century when the first printer was invented by Jo-
hann Gutenberg in Europe. This invention propelled the
printing and publishing of literary works. In 1710, the
first  Copyright
law known as the
Statute of Anne
was enacted in
England. This
Act  introduced
for the first time
the concept of
the author of a
work being the

owner of its COPY-  The Statute of Anne is commonly accepted as the very first
I'ight and laid out Copyright law that recognized the rights of authors

fixed terms of

protection!. Following this Act, copyrighted works were
required to be deposited at specific copyright libraries
and registered at Stationers' Hall. There was no auto-
matic protection for unpublished copyright works. Leg-
islation based on the Statute of Anne gradually ap-
peared in other countries, such as the Copyright Act of
1790 in the United States of America, but copyright leg-
islation remained uncoordinated at an international lev-
el until the 19th Century.

! https://www.historyofinformation.com /detail.php?entryid=3389
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The Berne Convention for the Protection of Literary and
Artistic Works was introduced in 1886 as the first mul-
tilateral agreement on Copyright and Related Rights.
Countries of the Berne Union were driven by the desire
to protect, in as effective and uniform a manner as pos-
sible, the rights of authors in their literary and artistic
works, to provide mutual recognition of copyright be-
tween nation states, and to promote the development of
minimum international standards for copyright protec-
tion. The Berne Convention overrides the need to regis-
ter works separately in each individual country. Cur-
rently, the Union has 179 Contracting States, including
18 ARIPO Member States?.

Some of the changes introduced by the Berne Conven-
tion included the extension of copyright protection to
unpublished works and removal of the requirement for
formalities. In countries of the Union this means that
an individual owns the copyright of any work he/she
produces as soon as it is expressed in some way, be it
by writing it down, drawing, filming, performing, re-
cording, etc. An organization or an individual may own
the copyright if it is stipulated in the employment con-
tract or institutional intellectual property policy.

While the adoption of the Berne Convention has had
many benefits for the creators of original works, the

2 Botswana, Eswatini, Ghana, The Gambia, Kenya, Lesotho, Liberia, Malawi,
Mauritius, Mozambique, Namibia, Sao Tomé and Principe, Sudan, Rwanda,
Tanzania, Uganda, Zambia, and Zimbabwe. Only three (3) countries name-
ly: Sierra Leone, Seychelles and Somalia are not yet party to the Berne
Convention.
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systems for protecting unpublished works remain frag-
mented internationally, with some States offering op-
tional registration services within their own jurisdiction,
while others do not offer any kind of registration at all.
Since the Berne Convention removes any kind of for-
mality for a copyrighted work to receive protection, in
practice, without registration, and in case of disputes, it
can be difficult to determine who is the rightful owner
of a copyrighted work. The national copyright offices
may not be willing to offer support in a dispute in an-
other country. Further to get statistics of creative in-
dustries in a country can also be a challenge if there is
no registration system of the authors, rights holders,
and the works.

WHAT IS COPYRIGHT AND RELATED RIGHTS?
Copyright relates to literary and
artistic creations, such as books,
songs, films, music, choreogra- /
phy, paintings, architectural

plans, sculptures, and technolo-
gy-based works (such as com-

A depiction of a vinyl record playing

puter programs and
electronic data-
bases). A Copyright

encompasses a bun-
Books on the ARIPO library shelf
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dle of exclusive legal rights concerned with the protec-
tion of literary and artistic works, often referred to just
as “works”. A copyright work is a property, and the
owner has exclusive right to use their protected works,
just as they reserve the exclusive right to use their
land, house, car, or shoes, inter alia.

Related rights (also known as neighbouring rights)
are rights of performers, producers of sound recordings
and Dbroadcasting organizations. These are
the rights given to the persons or legal entities who con-
tribute to producing or making of the copyrighted work.
They are also known as entrepreneurial rights. For ex-
ample, if the broadcaster creates the work, protection
shall be granted separately for both the content and the
signal. On the other hand, if the broadcaster receives
content from a third party the broadcaster’s rights shall
not extend to the rights in the third parties’ works or
subject matter protected by copyright and related rights
that form part of a broadcast.

The aim of copyright includes promoting science, cul-
ture, and creative arts. It is the exclusive rights given
to right holders to authorize or prohibit use of works,
for a limited period. The Berne Convention provides for
subsistence of copyright to be the life of the author
plus fifty (50) years after the death of the author, while
countries, such as Ghana, Mauritius, Sao Tome and
Principe and the United States of America, the dura-
tion of copyright is life of author plus seventy (70)
years after the death of the author.

10
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WHAT RIGHTS ARE PROTECTED BY COPYRIGHT?

A copyright is not a single protection. Rather, it’s a col-
lection of rights and enables the owner of a copyright-
ed work to enjoy protection. Like other forms of prop-
erty, you can buy, sell, transfer, license, and give away
your copyrights, or portions thereof, of any work.
While there are some exceptions and limitations on the
rights as a copyright holder, such as fair dealing and
fair use, these concepts are analogous, but not synon-
ymous?®.

Copyright protects two types of rights which are eco-
nomic rights, and moral rights. The former allows right
owners to derive financial reward from the use of their
works by others subject to exceptions and limitations.
Under the ARIPO Model Law on Copyright and Related
Rights, the author or owner of copyright shall have the
exclusive rights to carry out the following acts in rela-
tion to the work:

(a) Reproduction

A copyright owner is the only person who can repro-
duce or copy the work, such as by making copies of a
book, photograph, or painting. Anyone who reproduces
your work, or even a portion of the work, without your
permission violates your copyright. The copyright own-
er can reproduce his/her work in any material form

2 Both concepts share the same fundamental idea of permitting uses which
are considered fair, but these concepts differ in their approach as con-
strued in statutes and interpreted by courts.

11
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including electronic and digital form.

(b) Translation, Adaptation, Arrangement, or other
Modification

A lot of creative works are derived from other works.
The film industry provides many examples of this: mov-
ies are often adapted from short stories, books and
plays, for instance streaming giant Netflix acquired the
rights to “The boy who harnessed the wind”, a best-
selling book published in 2009 by Malawian social en-
trepreneur, William Kamkwamba and the movie was
released in 2019. This was made possible through a li-
cence agreement; the filmmaker obtains permission to
adapt a story from the copyright owner through the li-
cence. However, both the film and the work upon which
it was based are two freestanding copyright works.

(c) Distribution

The copyright holder has the right to distribute origi-
nal or copy of the work to the public and sell its repro-
ductions or copies. However, Section 7(2) of the ARIPO
Model Law on Copyright and Related Rights provides
that “the right of distribution does not apply to the
original or a copy of the work that has already been
subject to a sale or other transfer of ownership author-
ised by the owner of copyright”. This provision has an
element of exhaustion of rights. Exhaustion of rights is
whereby the IP owner has no control on a further sale
of a good or service that he earlier put in the market.

12
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The right to exclude others in a good or service is lim-
ited by the doctrine of exhaustion®.

(d) Rental of the original or copy of the work to the
public

The ARIPO Model Law defines rental rights “as the
transfer of the possession or making available for use of
the original or a copy of a work or phonogram or audio-
visual work for a limited period for direct or indirect
commercial purposes. In short rental rights are rights
to rent copies of work. No person other than the own-
er of the copyright can rent the work unless they have a
license to do so.

(e) Public Performance

If you create a
work, such as a
song, drama, or
film, you have
the exclusive
right to perform
that work in
public or in dif-
ferent establish-
ments such as
restaurants, ho- A musical band in a public performance-Source Shutterstock
tels, discos, public waiting lounges, cinemas among
others. However, this right only controls public perfor-

+Jayashree Watal, Intellectual Property Rights in WTO and developing
Countries (Oxford University Press) at 294

13
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mances. So, if you sell digital copies of a film you have
made, you cannot prevent others from watching it in
private, though they must have your permission if they
wish to display it in a public setting or platforms. For
instance, renting a video and showing it in a public
park or theatre without first getting permission from
the copyright owners would thus constitute a breach
of the public performance right in the case of a motion
picture. A video shown on a home TV in front of
friends and family, on the other hand, would not be
regarded as a "public" performance and would not be
prohibited under copyright law.

WHAT RIGHTS ARE PROTECTED BY RELATED
RIGHTS?

Traditionally, related rights are granted to three catego-
ries of beneficiaries: performers; producers of sound
recordings (also referred to as phonograms); and broad-
casting organizations.

Performers have the right to prevent fixation
(recording), broadcasting and communication to the
public of their live performances without their consent,
and to prevent reproduction of fixations of their perfor-
mances under certain circumstances. On the other
hand, producers of sound recordings have a right to au-
thorize or prohibit the reproduction, importation and
distribution of their sound recordings and copies. A
typical example could be where a composer from Ghana
composes a song and invites or grants permission for

14
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another artist in
Malawi to sing.
The artist in
Malawi becomes
the  performer
and a music
company such
as Sony Music
produces and
publishes  the
song, as pub-
lisher and pro-
ducer respec-
tively.  Finally,
broadcasters
play the song.
In the given ex-
ample, the chain of rights shall be compensated as per
agreed terms.

Image depicting a broadcast in progress

The ARIPO Model Law on Copyright & Related Rights
defines “performers”, “producers of an audiovisual
work” and “producers of a sound recording” as follows:

“Performers” means singers, actors, musicians, danc-
ers, variety and circus artists and other persons who
sing, deliver, declaim, play, interpret or otherwise per-
form literary and artistic works or traditional cultural
expressions or expressions of folklore; or the perfor-
mance of a literary or artistic work that is created or
first fixed during a performance.

15
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“Producers of an audio-visual work” means the natural
person or legal entity that undertakes the initiative and
responsibility for making the first fixation of the audio-
visual work.

“Producers of a sound recording” means the person, or
the legal entity, who or which takes the initiative and
has the responsibility for the first fixation of the sounds
of a performance or other sounds, or the representa-
tions of sounds.

Additionally, some national laws grant performers mor-
al rights, which may be exercised to prevent unauthor-
ized use of their name and image. The Beijing Treaty
extends protection to performers in relation to their au-
diovisual performances. The rights in respect to broad-
casting and communication to the public may be in the
form of equitable remuneration rather than a right to
prevent.

Interestingly, the duration of protection of related rights
under the Rome Convention is twenty (20) years from
the end of the year in which the recording is made. In
the Agreement on Trade Related Aspects of Intellectual
Property Rights (TRIPS) and the WIPO Performances
and Phonogram Treaty (WPPT), however, the rights of
performers and producers of sound recordings are to be
protected for fifty (50) years. The Beijing Treaty provides
for a term of protection that begins fifty (50) years after
fixation or performance.

16
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(a) Broadcasting and rebroadcasting of the work

Broadcasting is re-
ferred to as the trans-
mission by wireless
means for public re-
ception of sounds or
images or both or the
representations there-
of and includes trans-
mission by satellite
and transmission of
encrypted  signals
where the means of
decrypting are provid-
ed to the public by
the broadcasting or-
ganisation or with its
consent>.

On the other hand, Broadcasters’ microphone and pair of headphones
Rebroadcasting is

the simultaneous or deferred broadcasting in part or
in whole by one broadcasting organization of the
broadcasts of another broadcasting organization.

Recent developments of the internet has easily facilitat-
ed the broadcasting of creative contents through plat-
forms such as Facebook, YouTube, Instagram, Netflix,
Spotify, etc. In essence, signals which are distributed
via wire or wireless means can be accessed by persons

5 Section 2 of the ARIPO Model Law (2019)

17
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with the necessary equipment like radio, television,
computer devices, smart phones, iPad, etc. However,
rightsholders should be remunerated by these plat-
forms for the usage of their copyright. Normally, either
the rightsholder or a collecting society or a right holder
representative organization undertakes a licensing
agreement for a fair and equitable remuneration.

(b) Public display of the work

Like public performances, public displays of your work
are exclusively yours. So, if an art gallery wants to dis-
play your photographs, it must have your permission
to do so. But, if you sell prints of your work, the buy-
ers can display them in their homes since such dis-
plays are not public.

(c) Communication to the public of the work

Means the transmission to the public by any means of
a work, a performance or a phonogram, or an individual
fixation, or a broadcast in such a way that it can be
perceived by persons outside the normal circle of a fam-
ily and its closest social acquaintances at a place or
places so distant from the place where the transmission
originates.

(d) Making available of the work to the public

Authors of literary and artistic works shall enjoy the
exclusive right of authorizing any communication to the

18
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public of their works, by wire or wireless means, includ-
ing the making available to the public of their works in
such a way that members of the public may access
these works from a place and at a time individually cho-
sen by them.

Moral rights

Moral rights can be categorised into two, namely: the
right to claim authorship of a work (sometimes called
the right of paternity or the right of attribution); and the
right to object to any distortion or modification of a
work, or other derogatory action in relation to a work,
which would be prejudicial to the author’s honour or
reputation (sometimes called the right of integrity).
These rights allow authors and creators to take certain
actions to preserve and protect their link with their
work. The author or creator may be the owner of the
economic rights, or those rights may be transferred to
one or more copyright owners. Many countries do not
allow the transfer of moral rights. However, in a testa-
mentary disposition, normally in writing, the author
can state to whom the moral rights should be given af-
ter their death, also by operation of the law. In some
jurisdictions, like the United Kingdom, and Botswana,
one can waive the moral rights usually in writing.

19
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HOW TO CREATE A COPYRIGHT?

The process of creating copyright is simple. If you've
ever written, drawn, or otherwise created anything,
you already own copyright to your creation. This is be-
cause copyright is automatic by virtue of creation.
Some jurisdictions require that one needs to meet two
basic requirements, which are as follows:

(a) You create an original work

If the work is your own, you own copyrights to it im-
mediately upon its creation. For example, if you write a
comic book, you are the copyright holder to that comic
book as soon as you write it. You don’t need to regis-
ter, sell, mail, or take any other actions to own copy-
rights for the work. Copyright law provides that your
work is copyrighted as soon as you create it.

(b) You affix, attach, or place the creation in a
medium

Contrary to other Intellectual Property rights such as
Patent®, you cannot copyright an idea, and your origi-
nal idea is not protected by copyright until you affix it
in some tangible or physical medium. The medium can
be almost anything, from handwritten words on paper
to digitally created drawings or designs. If your idea is
expressed in a tangible form or media, it’s copyrighted.

6 Patent is an exclusive right granted for an invention, which is a product or
a process that provides, in general, a new way of doing something, or offers
a new technical solution to a problem

20
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OTHER INTERNATIONAL INSTRUMENTS ON
COPYRIGHT AND RELATED RIGHTS

(a) Rome Convention

The Rome Convention secures protection in perfor-
mances for performers, in phonograms for producers of
phonograms and in broadcasts for broadcasting organi-
sations. The Rome Convention is based on the “national
treatment” principle that all works originating from a
Union country will receive at least the same level of pro-
tection from another Union country as the latter grants
to works of its own nationals. This is in addition to the
rights that are specifically granted by the Convention.

The minimum protection guaranteed by the Convention
to performers is provided by “the possibility of prevent-
ing certain acts”. The restricted acts comprise broad-
casting or communication to the public of a “live” per-
formance; recording an unfixed performance; reproduc-
ing a fixation of the performance, provided that the orig-
inal fixation was made without the consent of the per-
former, or the reproduction is made for purposes not
permitted by the Convention or the performer?. Produc-
ers of phonograms have the right to authorize or pro-
hibit the direct or indirect reproduction of their phono-
grams3. Broadcasting organizations have the right to
authorize or prohibit: the simultaneous rebroadcasting
of their broadcasts, the fixation of their broadcasts, the

7 Article 7
8 Article 10
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reproduction of unauthorized fixations of their broad-
casts or reproduction of lawful fixations for illicit pur-
poses and the communication to the public of their tele-
vision broadcasts by means of receivers in places acces-
sible to the public against payment. The later right does
not extend to communication to the public of merely
sound broadcasts, and that it is a matter for domestic
legislation to determine the conditions under which
such a right may be exercised. The Rome Convention
does not protect against distribution by cable. Also, the
Convention allows for limitations and exceptions to the
protection and gives country discretion to interpret cer-
tain provisions according to its needs.

This treaty is of particular importance to African coun-
tries where there are various performers making a living
out of both modern and traditional artistic performanc-
es and where fixation may be done involuntarily by
tourists or other people who encounter such performers
and their acts. The treaty is also very crucial in the
modern era where involuntary recording of one’s perfor-
mances and the subsequent sharing of such works on
several media platforms such as social media is ram-
pant. It is also the era, where media is becoming big
business and content is king. Therefore, African per-
formers, producers and broadcasters must be ade-
quately covered to enable them to compete effectively
and benefit economically from their works.

22
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(b) WIPO Copyright Treaty (WCT)

This Treaty is a special agreement within the meaning
of Article 20 of the Berne Convention for the Protection
of Literary and Artistic Works, as regards Contracting
Parties that are countries of the Union established by
that Convention. This Treaty shall not have any connec-
tion with treaties other than the Berne Convention, nor
shall it prejudice any rights and obligations under any
other treaties. Nothing in this Treaty shall derogate
from existing obligations that Contracting Parties have
to each other under the Berne Convention for the Pro-
tection of Literary and Artistic Works?®.

Article 20 of the Berne Convention provides: “The Gov-
ernments of the countries of the Union reserve the right
to enter into special agreements among themselves, in
so far as such agreements grant to authors more exten-
sive rights than those granted by the Convention or
contain other provisions not contrary to this Conven-
tion.” The Treaty clearly provides for limitations and ex-
ceptions in observance of the three-step test.
“Contracting Parties may, in their national legislation,
provide for limitations or exceptions to the rights grant-
ed to authors of literary and artistic works under this
Treaty in certain special cases that do not conflict with
a normal exploitation of the work and do not unreason-
ably prejudice the legitimate interests of the author.
Contracting Parties shall, when applying the Berne
Convention, confine any limitations of or exceptions to

9 Article 1 also known as a safeguard clause
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rights provided for therein to certain special cases that
do not conflict with a normal exploitation of the work
and do not unreasonably prejudice the legitimate inter-
ests of the author?®.”

WCT mentions two subject matters to be protected by
copyright that is computer programs, whatever the
mode or form of their expression; and compilations of
data or other material (“databases”), in any form,
which, by reason of the selection or arrangement of
their contents, constitute intellectual creations. Where
a database does not constitute such a creation, it is
outside the scope of protection under the Treaty. The
treaty also extends to owners of works the rights to dis-
tribution, rental, and communication to the public.

(c) WIPO Performances and Phonogram Treaty
(WPPT)

The WPPT provides for a safeguard provision —
“Nothing in this Treaty shall derogate from existing obli-
gations that Contracting Parties have to each other un-
der the International Convention for the Protection of
Performers, Producers of Phonograms and Broadcasting
Organizations done in Rome, October 26, 1961 (herein
after the “Rome Convention”). Protection granted under
this Treaty shall leave intact and shall in no way affect
the protection of copyright in literary and artistic works.
Consequently, no provision of this Treaty may be inter-
preted as prejudicing such protection. This Treaty shall

t° Article 10
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not have any connection with, nor shall it prejudice any
rights and obligations under, any other treaties!'”.

The Treaty is of special importance in the digital envi-
ronment where economic exploitations and gains have
increased. The world is now a connected digital market,
yet creators do not benefit as they are expected to be-
cause of increased incidents of infringement through
illegal copying and downloading’s of their works, among
others. The Treaty grants performers and producers,
moral rights and economic rights in their performances
fixed in phonograms, sound recording: the right of re-
production; the right of distribution; the right of rental,;
the right of making available; the right of broadcasting
(except in the case of rebroadcasting); the right of com-
munication to the public (except where the performance
is a broadcast performance); and the right of fixation.

The Treaty also addresses technological protection
measures (TPM) in that “Contracting states shall pro-
vide adequate legal protection and effective legal reme-
dies against the circumvention of effective technological
measures that are used by performers or producers of
phonograms in connection with the exercise of their
rights under this Treaty and that restrict acts, in re-
spect of their performances or phonograms, which are
not authorized by the performers or the producers of
phonograms concerned or permitted by law'?”.

1t Article 1
12 Article 18
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(d) Beijing Treaty

The Beijing Treaty is an instrument for the protection of
audio-visual performances, granting performers moral
rights and four kinds of economic rights for their per-
formances fixed in audio-visual fixations, such as mo-
tion pictures: the right of reproduction; the right of dis-
tribution; the right of rental; and the right of making
available. As for unfixed (live) performances, the Treaty
grants performers three kinds of economic rights: the
right of broadcasting (except in the case of rebroadcast-
ing); the right of communication to the public (except
where the performance is a broadcast performance);
and the right of fixation.

Limitations and exceptions regarding the protection of
performers can be provided in national legislation, in
connection with the protection of copyright in literary
and artistic works observing the three-step test: to cer-
tain special cases which do not conflict with a normal
exploitation of the performance and do not unreasona-
bly prejudice the legitimate interests of the performer's.

(e) Marrakesh Treaty

The Marrakesh Treaty is a gift to the blind, visually im-
paired or otherwise print disabled. Some of key benefits
that can be derived from ratification or accession to the
Marrakesh Treaty are that:

13 Article 13
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(a) The Treaty addresses access to published
works in compliance with the United Nations
Human Rights Declaration on the Rights of
Disabled Persons, which clearly links copy-
right and human rights;

(b) It provides the minimum flexibilities in copy-
right laws needed to ensure full and equal ac-
cess to information by persons who are blind,
visually impaired and print disabled;

(c) The Treaty offers an opportunity for works to
be converted into accessible formats without
need for authorization by the author or copy-
right owner of a published work. The elimi-
nation of the need for authorization gives an
opportunity for works to be made available in
accessible format copies as quickly as possi-
ble;

(d) The Treaty, through its cross-border ex-
change provision, provides opportunities for
cost saving. Authorized entities may pool re-
sources together and convert published works
into accessible formats and exchange such
works for access by beneficiary persons;

(e) Entities such as libraries may be able to bor-
row from each other for purposes of serving
beneficiary persons.

The Treaty leaves for contracting parties enough room
to implement its provisions considering its own legal
systems and practices including determination of fair

27
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practices, dealings or uses provided they comply with
the three step test obligations under the treaty. By rati-
fying the treaty, African states will ensure easier access
to knowledge by this group of citizens.

Exceptions and Limitations

Exceptions and limitations enable third parties to ac-
cess information and ensure re-use of copyrighted con-
tent of all types in a variety of educational environment
and across borders while recognizing the legitimate in-
terest of the right holder. The exceptions and limita-
tions are very important to Africa. For instance, the
United Nation Educational Scientific and Cultural Or-
ganization (UNESCO) report on School and Teaching
Resources in Sub-Saharan Africa, published by the
UNESCO Institute of Statistics in 2011 clearly indicated
that the supply of reading and mathematics textbooks
for pupils in public primary schools is woefully inade-
quate. This suggests that some children must share
textbooks or do not have access to textbooks. In three
out of ten countries, there are two or more pupils per
reading book, while mathematics textbooks are largely
unavailable.

According to the World Blind Union over 285 million
populations are blind and more than 90% of the world
books are not in accessible format creating book fam-
ine. Of the million or so books published each year in
the world, less than five (5%) per cent are made availa-
ble in formats accessible to visual impaired persons.

28
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This situation may be similar for persons with other
disabilities. According to the analysis of data obtained
from the 49 countries including nineteen (19) Sub-
Saharan Africa'* on Education and Disability, persons
with disabilities are less likely to ever attend school,
more likely to be out of school and that they tend to
have fewer years of education than persons without dis-
abilities. They are less likely to complete primary or sec-
ondary education and are less likely to possess basic
literacy skills.

ARIPO has undertaken a comparative analysis of excep-
tions and limitations provisions in the existing copy-
right laws of ARIPO Member States and Ethiopia
(observer state). The purpose of the study was to identi-
fy the scope of exceptions and limitations within the dif-
ferent jurisdictions. The analysis indicated that the cop-
yright laws of ARIPO Member and Observer States
make provisions for the following exceptions and limita-
tions: the reproductions for private use, quotations, ed-
ucation and research institutions, library and archives,
computer programs, recognition, and moral rights. The
ARIPO Model Law also provides for exceptions and limi-
tations.

Private Copying Remuneration

The private copy levy system falls under the exceptions
and limitations. A private copy is usually defined as any

4 Benin, Burkina Faso, Cameroon, Congo, Ethiopia, Gambia, Ghana,
Kenya, Liberia, Madagascar, Malawi, Mali, Mozambique, South Africa,
South Sudan, Togo, Uganda, United Republic of Tanzania and Zambia
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copy for non-commercial purposes made by a natural
person for his/her own personal use'®. Some jurisdic-
tions call it private copy levy while others refer to it as
blank tape levy. The private copy levy is a fee chargea-
ble to the manufacturer or importer of a device able to
copy copyrighted works. Such media include CD, DVD,
External HDD, MP3, PC, set-top-box, smartphone, and
tablet. The private copying remuneration allows individ-
uals to make legal copies.

The Private Copying Global Study 2020 undertaken by
the International Confederation of Societies of Authors
and Composers (CISAC), classifies countries into four
categories, i.e., those countries with a private copy ex-
ception, those with private copy exemption but without
remuneration system, those with private copy remuner-
ation system with no collection and distribution mecha-
nisms and those with private copy remuneration sys-
tem, and functioning collection and distribution mecha-
nisms. In Africa, countries with private copy include
Algeria, Burkina Faso, Cape Verde, Ghana, Malawi,
Senegal, and Tunisia.

For literature on private copy you may access the
“IFRRO-WIPO survey on copyright levies” https://
www.wipo.int/publications/en/details.jsp?
id=4192&plang=EN, the “CISAC private copying global
study” https://www.cisac.org/Newsroom/news-releases/
new-private-copying-global-study-shows-potential-better-
remuneration and https://www.wipo.int/edocs/pubdocs/
en/wipo_pub_ 1037 2017.pdf.

s https:/ /www.wipo.int/edocs/pubdocs/en/wipo_pub_1037_2017.pdf.
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Public Lending Rights

The public lending right (PLR) is the legal right that au-
thors must receive royalties for the free lending out of
their books by the public and libraries. So far there are
approximately thirty-five (35) countries across the world
with the PLR. For more information on PLR visit

www.internationalauthors.org/wp-content/
uploads/2018/10/PLRI-Introductory-guide-Sept-2018.pdf.

Resale Rights

The resale right is provided in the Berne Convention Ar-
ticle 14(ter) (1)*¢. The “resale right” also known as “droit
de suite” states that authors of a work of art shall enjoy
“the inalienable right to an interest in any sale of the
work after the first transfer by the author of the work”.
The resale right is subject to reciprocity and to the ex-
tent permitted by the country where this protection is
claimed. Protection of the resale right varies from one
country to another and depends upon the nationality of
the author or his/her place of residence!”.

CISAC asserts that in 2012, the visual arts sector con-
tributed 1.2 million jobs and 127 billion euros, and it
was ranked in the top positions of the European Cul-
tural Industries. Although the authors of visual works
contribute to the high economic value in the cultural

16 (1) The author, or after his death the persons or institutions authorized
by national legislation, shall, with respect to original works of art and
original manuscripts of writers and composers, enjoy the inalienable
right to an interest in any sale of the work subsequent to the first
transfer by the author of the work. (2) The protection provided by the
preceding paragraph may be claimed in a country of the Union only if
legislation in the country to which the author belongs so permits, and
to the extent permitted by the country where this protection is claimed.
(3) The procedure for collection and the amounts shall be matters for
determination by national legislation.

7 SCCR31/5.
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economy, they receive very little in return or nothing at
all'®. More than 80 countries recognize the resale right
and artists have been able to benefit greatly from the
advent of resale right which has helped to encourage
creativity in the visual arts?9.

Four jurisdictions have provisions on resale rights in
their copyright laws?°. Even though the provisions are
provided in the laws of the countries, they are yet to be
implemented because the countries are yet to put in
place implementing regulations and institutions to ad-
minister the rights.

The ARIPO Model Law has included provisions on Artist
Resale Right (droit de suite) that the authors of original
works of art shall have inalienable right to a share of
proceeds of any sale or subsequent sale of the work?'.

18 www.cisac.org/Newsroom/Society-News/.

19 SCCR31/5.

2° Malawi Section 31 Copyright Act 2016, Uganda Section 12 Copyright and
Neighbouring Rights Act 2006, Sao Tome and Principe Article 54 Decree-
Law no. 02/2017 Copyright and Related Rights Code and Zanzibar Sec-
tion 7 The Copyright Act 2003.

The ARIPO model law stipulates country laws to pay the resale right at a
rate of X percent net sale price on the commercial resale of an artwork
and the seller, the art professional, the seller's agent and the buyer shall
be jointly and severally liable to pay the resale royalty. Provision has
also been made that no resale royalty will be paid on certain circum-
stances such as if it concerns the resale of a building, or a drawing, plan
or model of a building; if it is an auction for charitable purposes; if the
works of fine art produced are of identical copies, or; if it concerns a
manuscript of a literary, dramatic or musical work. The procedure for the
exercise of the resale right shall be determined by regulations and na-
tional treatment is also applicable. The Model Law sets a guide on calcu-
lations of the resale royalty rights: Up to the equivalent of USD 50 000
will attract a royalty of 4%, Between the equivalent of USD 50 000.01
and USD 200 000 will attract a royalty of 3% Between the equivalent of
USD 200 000.01 and 350 000 will attract a royalty of 1%, Between the
equivalent of USD 350 000.01 and USDS500 000 will attract a royalty of
0.5%, In excess of the Equivalent of USD 500 000, will attract a royalty
of 0.25 %”.

-

2
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The Model Law shows flexibility on implementing the
resale rights and countries can take it as a foundation
to improve on their systems.
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THE ARIPO MODEL LAW

The ARIPO Model Law
on Copyright and Re-
lated Rights 2019 was
published in October
201922, The Model
Law is a guide that
can be used to harmo-
nise Member States
laws to ensure effec-
tive and adequate ad-
ministration of the
copyright systems
across the ARIPO re-
gion. It is also in line
with the Berne Con-
vention and other rel-
evant international
treaties. Moreover,

ARIPO Model Law on Copyright and Related Rights

the ARIPO Model Law is a minimum standard guide on
what Member States may take on board in their legisla-
tions. This means they can go beyond what the Model

Law has provided.

22 https://www.aripo.org/wp-content/uploads/2019/10/ARIPO-Model-Law-
on-Copyright-and-Related-Rights.pdf.

34



Copyright and Related Rights in a Nutshell

VOLUNTARY REGISTRATION OF COPYRIGHT

Prior to the establishment of the Berne Convention
(1886), each country had its own rules for the recogni-
tion and protection of copyright works. Article 5(2) of the
Berne Convention provides the principle of formality-
free protection. Simply put, the creator/s of an original
work do not have to register that work to own the copy-
right to it. As soon as you create your work, you are the
copyright owner.

Voluntary registration can be referred to as an act by
the author or right holder or his authorized representa-
tive of submitting his/her application for registration of
his/her copyright and related rights.

Voluntary registration creates a rebuttable presump-
tion of the facts registered and/or serves as prima facie
evidence of the authorship or ownership. This shows
that registration can be an important means to certify
authorship of a work, ownership of copyright subsist-
ing in the work and/or the fact and date of publication
of a work. Other benefits of voluntary registration in-
clude:

(@) The authors and rights holders will be known,
this can facilitate commercialization of their
works leading to them being incentivized
hence create more works and explore new
markets, thereby increasing their income;

(b) The voluntary registration certificates can be
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(©)

(d)
(e)

(H

(8

(h)

0)

(k)

M

used to negotiate with users and other third
parties in the chain of commerce;

One can apply to financial institutions for col-
laterals using the document of ownership ob-
serving the terms and conditions of financial
institutions;

Facilitate legal access to creative content;

Provide valuable important records and infor-
mation on creativity, data and statistics that
may be used for economic, cultural and social
development;

To help know when a work comes into the
public domain;

Leverage the bargaining power of the owners
and rights holders;

Will contribute to create a conducive environ-
ment to ensure respect for the copyrighted
works;

Facilitate efficient distribution of royalties to
the right holders through efficient manage-
ment and administration of rights;

Facilitate to reduce instances where owners
and/or rights holders cannot be found;

Automated voluntary registration system
helps to address double registration, gives da-
ta and statistics of creative industries; and

Facilitates enforcement of rights for example,
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in certain countries, registration gives regis-
trants the right to claim statutory damages or
the right to start notice-and-takedown proce-
dures.

ARIPO being a regional organization, is contributing to
the shaping of the Copyright landscape in Africa.
ARIPO sees the need to nurture, promote and protect
copyright and related rights, as these rights have a
competitive advantage in Africa. Copyright is vital to
the growth of intellectual property (IP) and has enor-
mous cultural, economic, and social benefits for the
communities.

The Kampala Protocol on Voluntary Registration of
Copyright and Related Rights shall govern the con-
tracting states in the voluntary registration and notifi-
cation of copyright and related rights.

The objectives of the Kampala Protocol are to:

(a) establish, manage, facilitate and coordinate a
system for voluntary registration and notifica-
tion of copyright and related rights;

(b) uphold common principles regarding volun-
tary registration and notification of copyright
and related rights;

(c) provide copyright holders means of presump-
tion to authorship or ownership of rights; and

(d) (d) to ensure that creative industries contrib-
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ute to the socio-economic development of
countries.

The regional voluntary registration system will enable
effective and efficient coordination between the Nation-
al IP Offices and ARIPO. It will create and maintain the
regional database that will provide statistics of copy-
right and related rights thus contributing to harness-
ing the copyright ecosystem. It will also facilitate the
formalization of the creative industries.

ARIPO Member States namely, Botswana, Ghana, the
Gambia, Kenya, Liberia, Mauritius, Namibia, Rwanda,
Sierra Leone, Sudan, Uganda, and Zambia, have volun-
tary copyright registration and notification systems in
place while Zimbabwe offers what is known as a re-
cordation system. Each country has its own regulatory
and institutional framework including procedures, prac-
tices, and guidelines. The national copyright offices im-
plement the registration systems. It is important to note
that Sudan?®, Ghana?+, The Gambia?®, Kenya?¢, Liberia,
and Zambia?®7 have specific provisions for registration of
copyright and related rights. Countries such as Namibia
have registration provided for administratively?s.

The voluntary registration system has proven to be very
useful for the monetization of copyright works. The rea-

2% Section 38 of the Copyright and Neighbouring Rights (Protection) and
Literal and Artistic Works Act 2013 of Sudan.

24 Section 39 of the Copyright Act 2005 of Ghana (Act 690).
25 Section 49 of the Copyright Act 2014 of the Gambia.
26 Section 22A Copyright Act 2001 of Kenya.

27 Section 39 of the Copyright and Performance Act of 1994 (as amended in
2010) of Zambia.

28 ARIPO Feasibility Study 2017.
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The Kampala Protocol

son for this is that
the registration of a
creative work gives
the right holder a
competitive edge as
highlighted above. It
also serves as prima
facie evidence before
the court of law in
case there is any dis-
pute.  Additionally,
the information con-
tained in national
registries is not only
valuable in legal and
economic  relations
but may also serve
the public interest by
providing a source of

national statistics on creativity and culture.

The registration of copyrighted work is simple. One
needs to follow the requirements of the jurisdiction in
which he/she wants to register. As for the regional vol-
untary registration system, the implementing regula-
tions to the Kampala Protocol will ensure that the re-
quirements and the procedures are clear and under-

standable.
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COLLECTIVE MANAGEMENT ORGANIZATIONS

Collective management is the exercise of managing and
licensing copyright and related rights by entities known
as Collective Management Organizations or Collecting
Societies acting in the interest of and on behalf of the
owners of rights.

The strategic role played by Collective Management Or-
ganizations (CMOs) in the last two decades cannot be
overemphasized. CMOs have become the nerve centres
of copyright licensing in every country. Their expertise
and knowledge of copyright law and management have
proven essential to make copyright systems work for
creators in both the traditional way and in the digital
age. Collective management of copyright and related
rights is one option within the copyright system that is
usually managed by CMOs which are not-for-profit or-
ganizations that are mandated to act and administer the
rights on behalf of their members.

Managing copyright and related rights individually may
not always be realistic. An author, performer, or pro-
ducer, for instance, cannot contact every single radio or
TV station, university, photocopying shops, to negotiate
licenses and remuneration for the use of their works.
On the other hand, it is not practical for a radio station
to seek specific permission from every author, perform-
er, and producer for the use of their copyright works.
CMOs facilitate rights clearance in the interest of both
parties and collect royalties for rights holders.
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Below are some of the functions or responsibilities of a
CMO:

(@) To implement the enabling legislation

To be able to establish a collective management system,
there is need for the national law to provide for the es-
tablishment of collective management organisations and
stipulate their functions. Most national copyright laws
recognise collective management of rights. In that way,
a CMO will have legal backing to deal with operational
challenges it may be faced with including refusal to pay
royalties by users of works of their members. Currently,
there are twenty (23) established CMOs across 14
ARIPO Member States. These CMOs have been estab-
lished through relevant provisions in the copyright legis-
lations of these Member States. For example, Section 49
of Ghana Copyright Act, 2005, Sections 46-47 Kenya
Copyright Act, 2001, amended 2019, Section 22-24
Zambia Copyright and Performance Rights Act, No 44 of
1994, Amendment No. 25 of 2010, respectively.

(b) Negotiate license fees and tariffs for usage of
copyrighted works

CMOs are better placed to negotiate licensing agree-
ments effectively and collectively on behalf of their mem-
bers. The CMO is also charged with the responsibility to
develop and publish tariff guidelines, for example the
principles and methodologies used to come up with dif-
ferent tariffs that the CMO uses, how the collected roy-
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alties from different usage are distributed, how the CMO
intends to utilise its social and cultural funds and the
administrative cost that may be derived from the collect-
ed royalties and other sources of income.

(c) Grant licences in return for appropriate
remuneration

Upon right holders assigning their rights to the CMO,
licenses for specific usage of rights will be granted to the
user of copyright managed by the CMO.

(d) Monitors the use to ensure the conditions upon
which the license was granted are adhered to

As stated earlier, it is unrealistic for an individual
rightsholder to monitor the use of her/his works by
broadcasting organizations and it will also not be realis-
tic for a user, such as a broadcasting organization to
seek permission from each rightsholder for the legal use
of their works. The CMO as mandated can cooperate
with the national communication regulators to be able
to monitor the broadcasting organizations. CMOs can
cooperate with the Copyright Office and other stake-
holders like enforcement agencies for protection of their
member’s rights. Some CMOs are involved in enforce-
ment activities, such as to conduct raids, seize equip-
ment used to pirate works, destroy infringing materials
and to monitor the unauthorised usage and abuse of
copyright works.
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(e) Collect and distribute the royalty’s payable for
usage

The survival of a CMO mainly depends on the transpar-
ent royalty collections and distribution. CMOs are re-
quired to ensure that royalties collected are adequately
distributed to their members per usage.

(f) Provide services

Provides services in the interest of right holders and us-
ers to facilitate legal access to copyright works.

Further literature on CMOs, may be accessed at https://
www.aripo.org/copyright-publications/ and https://
www.wipo.int/publications/en/series/index.isp?id=180.
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COPYRIGHT VIOLATIONS

In some cases, copyright infringement can lead to
criminal charges. Criminal copyright acts arise when
the ingredients of a crime are present such as the in-
fringer acting wilfully, knowingly, or unknowingly, neg-
ligently, inter alia and the infringement -

(a) occurs for the purposes of private financial
gain or commercial advantage,

(b) consists of one or more infringing copies
made within specific days that have a retail
value of an agreed amount, or

() is an infringement of a work intended for
commercial release, and is made available
over a computer network accessible by
members of the public.

It’s also a criminal copyright violation anytime some-
one fraudulently makes

or removes a copyright

notice. For example,

let’s say your friend

gives you a manuscript

she wrote. You read it,

decide you like it, and

start selling digital cop-

ies on Amazon. You are

not the copyright owner, and because you are wilfully
violating the writer’s copyrights and trying to make a
financial gain from your actions, you’ve committed a
criminal act of copyright infringement.
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Furthermore, if you sell the book with a notice that you
are the copyright owner, yet you are not, then you have
committed an additional offense because you have
fraudulently claimed copyright ownership.

Unlike a civil case, where the copyright owner can file a
case, in a criminal case you, as the copyright owner,
cannot choose to file a criminal case but rather be the
complainant by reporting the suspected crime to the
law enforcement agency who then decides if criminal
charges are warranted or not. If they are, they will file
a criminal case. In that case, the complainant may be
asked to serve as a witness.

Section 54 of the ARIPO Model Law on Copyright and
Related Rights 2019 provides that “a person whose
rights have been infringed online, may request, by way
of a takedown notice, that an Internet Service Provider
removes or disables access to the infringing content”.
The communication method can either be in writing,
physical or electronic. Generally, if one suspects a cop-
yright infringement has taken place, he/she can con-
tact the local enforcement authorities like the police,
customs, the copyright office, regulators or even the
collective management organization that one belongs to
and file a complaint. If you believe the crime has taken
place online, you can file a complaint with the appro-
priate authority in your country.

Finally, rightsholders may or can utilize Technological
Protection Measures (TPMs) or other means such as anti
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-piracy device. The latter is mostly issued by the copy-
right office or revenue authority in a prescribed format
for the protection of their works. The former (TPM) is
aimed to reduce infringement of copyright by controlling
the way in which a work is used. TPM uses different
types of technology to control access to digi-
tal copyrighted content, or to prevent users from copy-
ing or sharing it. For example, watermark, passcodes,

etc?9.

29 Section 2 ARIPO Model Law, 2019 defines Technological Protection
Measures as: “any technology, device or component that, in the normal
course of operation, is designed to prevent or restrict access to or acts, in
respect of works or objects of related rights, which are not authorized by
the right holder.
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COPYRIGHT INFRINGEMENT REMEDIES

Copyright infringement
is when someone vio-
lates the rights of a cop-
yright owner. For exam-
ple, if you write a book,
you have the right to
control who sells copies
of that book. If someone
starts  selling copies
without your permis-
sion, that is copyright
infringement. Hence, the The Justice Scale
copyright owner is exposed to several remedies to seek
redress. They include the following:

(a) Injunctions

The injunction can be temporary or permanent injunc-
tion If someone is violating your copyrights, you can ask
a court to issue an injunction. An injunction is a court
order that stops someone from acting. In the case of
copyright infringements, the injunction typically orders
the infringer to cease any action that violates your copy-
rights. For example, if you find that a local store is sell-
ing copies of your books or CDs without your permis-
sion, you can ask a court to issue an injunction that or-
ders them to stop selling the books.
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(b) Actual Damages

Sometimes called compensatory damages, actual dam-
ages in a copyright infringement case are what you, as
the copyright owner, lost because of the infringing activ-
ity. For example, if you lose sales of CDs because of the
infringer’s activity, the money you would have made
from the lost sales is the actual damages in your case.

(c) Profits

If infringers profit from their activity, the right holder of
the infringed work are entitled to receive the profits
made by the infringer, but you can only receive profits
in excess of your actual damages. For example, in juris-
dictions such as the United States of America (USA), if
you lost $10,000 in sales because of the infringement,
but the infringer made $14,000 in profits, you may be
entitled to the $4,000 in profits as well as the $10,000
in sales®°.

(d) Negotiations

Negotiations can be very useful in resolving disputes
about infringement of copyright. These can be very in-
formal and involve exchange of correspondence or tele-
phone calls. Negotiations may also take place between
professional agents appointed to represent the parties or
may even be a more formal negotiation meeting. Negoti-
ations are usually confidential. The costs involved may

3° https:/ /www.law.cornell.edu/uscode/text/ 17 /504
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relate to the time of the parties negotiating, the costs
of correspondence and travel expenses. Thus, it is al-
ways prudent for parties to try and resolve their dis-
pute by using a more informal dispute resolution
mechanism before resorting to court action.
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